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say Adam Colenso and Graeme Fraser

THE DECISION IM Kernott v Jones has
attracted much critical coverage and the
unfavourable result for Ms Jones may well
deter speculative beneficial interest claims
in the future,

Lord Justice Wall'sjudgment sends a very
strong message to practitioners and litigants
afike: without a trust decument there needs
to be poweriul evidence of the partiescom-
monintention that beneficial interests were
intended tobe different to
legal interests.

“The purchase of residential accommuda-
tion is perhaps the single most important
financial transaction which any individual
transacts in alifetime,” said Wall L], “itis
therefore of the utmost importance. .. that
those who engage in these bransactions, and
those who advise them, should take the
greatestcare over such transactions, and
must—particularly if they are unmarried or if
their dlients are unmarried - address their
minds to the size and fate of the respective
beneficial interests on acquisition, separation
and thereafter.

“Cohabiting pariners must, it seems o me,
contemplate and address the unthinkable,
namely that their relationship will break
down and that they will fall out over what
they doand do ot awn.”

With these words, Wall L] wamed lawyers
and the general public that cohabitees -
which in this article connotes people living
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together at a property who ane neither mar-
ried nor ina civil partnership = should not

expect the court bo fix any inequity caused by
their failure toexpress in writing any “fairer’

division of property ownership than that set

outinthe legal title,

The aftermath of Stack

I Stack v Dowden [2007] UKHL 17 and (2007
1FLR 1858 the law lords attempted to give
cohabitees much greater certainty about how
the courts would interpret their beneficial
interests; doubtless hoping that this would
help to reduce the mimber of future cohabitee
disputes. Mr Stack and Ms Dowden bought

a property (in which they subsequently lived
together with their four children) in joint
names but did not make an express
declaration of beneficial interest. Ms Dowden
contributed the whole of the purchase price
of the property and most of thee mortgage
repayments (though MrStack paid the
meortgage interest) such that the Court of
Appeal thought it reasonable fo award Ms
Dowden 5 per centof the beneficial interest
in the property.

While the Law lords agreed on the same
percentage split as the Court of Appeal, they
inclicated that such an unequal division was
going o be thi: exception rather than the
norm in the future.

Recent social and economic trends over the
last 20 years or so have, though, made such
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Entering into a cohabitation agreement may not appeal to couples still
in the throws of romance, but too much is at stake in the wake of Kernott,

cohabitee disputes more likely asthere are
now many more home owners, property
pricesare much higher in relative terms -
meaning that for some they are only afford-
able when bought jointly - and people
increasingly live together without being mar-
ried or ina civil partnership. Itis perhaps not
that surprising that there have been many
reported cases since Stack testing the courts”
view of cohabitee disputes.

The seeds for such litigation may have been
sown in Baroness Hale's opinion in Kerrott,
when she said: “At theend of the day, having
takenall this into account, cases in which the
joint legal owners are tobe taken to have
intended that their beneficial interests should
be different from their legal interests will be
very unusual.”

However, the factors she then took into
account in deciding that this wasa “very
unusual” case wiene not the most unusual of
circumstances. The principal factor appears
tohave been that the parties kept their
finances separate; other than the house, there
were no pooled resources or joint account.

1f thie “exceptionality” threshobd was to be
relatively low then thismay have encouraged
litigants to wonder whether other factors
could also persuade the court that the parties’
circumstances were sulficiently unusual to
justify a departune from the legal interests
when determining the extent of the
beneficial interests,
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Crossing the threshold

tha decisions of fha court sinca Stock
heve nat provided o simple checkliv 1o clarify
whather ar not the “very unusual* threshold hos
bean crossed, the following cones suggest that
exiramaly cogant evidenca of very rate cirgum-
sances applying will now b requined.

Adnkunle & Rifchie v Ritchie [2007] EW Misc 5
{(EWEC)-a d mather purchasad a right to
buy propary with unequol contributions ond

the court decided thase were axcepltional
elreumatances that justified awornding the sen
only ona third of tha baneficial interest in

tha proparty.

Kali & Burloy v Chawla [2007] EWHC 2357
(Ch) - the High Caurt ecapted Mr Chawla's avi-
dence thol since their divarce he and M Chawlo
hed hed o shored intention that har baneficial
interestin the proparty though it wos registered
in thair joint nomes) had anded.

Jomes v Thomas [2007] EWCA Civ 1212 - M
Jamas moved inba tha houss bought by Mr
Thosmios in his sole nama faur years befora thair
ralationship began.

Tha Cotert of Appecl rejected Ms Jomas
argumani that by working for na remunerofion,
coniributing money ho their partnership business
and living with Mr Thamas as man and wile for
marry years sha hod ecquined o benaficiol interest
inthe property.

Fowler v Baron [2008] EWCA Clv 377 -
although Mr Baron contributed oll of the funds for
tha purchase of the property, the morigage and
praparty bills, the property was purchased in joint
namas with Ms Fawlar, Mr Baron gove evidence
that the parties’ common inbantion had been that
s Fawdar wos bo be joind lagal owner purely so
that if ha died befors her ha wos much older than
var) and they wera shll fogather than she would
gal tha houss,

Ardan LI found thase foctors did not omeound fo
the “very unusual” circumstances that would be
neaded for the cowrt to depart from the 5050
banaficiol intereat suggesied by the joint
logol awnarihip,

Hera we stand

The first occasion when solicitors ane likely
to need to advise cohabitees is whena
conveyancer is approached toacton the
purchase of property. A this stage, the
solicitor should provide very clear informa-
tion about the different kinds of property
ownership; the difficulty (at a later date) of
claiming that a beneficial interest in the
property is different to the legal interest; the
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Maorris v Morrls [2008] EWCA Clv 257 -
Caotherine Morris was the second wife of

#r Marris wha lived on the farm owned by his
muathar, Mrs Marris sanior. Mr Marris sleod o
inharit tha farm and Catharine Maorris spent
maney and Hme working on the farm. Alber they
soparated and Mrs Morris senior died, she
claimed o benaficial inlerest in the farm.

Tha cowt found that when M Marns senior
acquired tha farm, Cotherine Morris had na
benaficial intarest and no change in intention
post-acquisition was established.

Willlamaon v Shelkh [2008] EWCA Clv 990 -
s Williamion contributed the deposit hunds
noeded to purchass the proparty boughtin the
saba name of Mr Shaikh inwhich they lived
togather lor lass than o year.

Tha court found that Ma Williamian, even
though sha was not o legol owner of all, wos endi-
thad 1o tha return of har doposit sum and 50 per
cant of tha ramaining benaficial interest in the
proparty [this 0 per cant figurs being something
that bad bean discussed with their solicitor aven
though na declaration of irusl wos executed).

Kaornol v Jones [2010] EWCA Civ 578 -

Mr Kernsott and Ms Jones bought o property
togethar as joint banants in which they lived
tagethar cx man and wile with thair children for o
number of years, Ms Jones poid the deposit and
Mr Kernott paid £100 o week to Ma Jones from
which she poid the marigoge ond soma ofhar
axpanios. Mr Kernott underfook axdentive work
an the proparty including tha building of an
axionsion which increased the volus of the prop-
arty by some 50 par cant. When the relationship
anded, Mr Kemaott moved oul and stopped paying
anyfunds o Ms Jones. Altar the children reached
majarity Mr Kemaott sought a 50 per cant banefi-
ciol intarast in the property and an order for sale.

The Court of Appacl rafected the idea that the
long pariad of non-residance of the property and
a failure o cantribute thareofter o 1he morgoge
orother bills after Mr Karnal meved cut meant
thot the court could infer o impule @ comman
intaniion that the parties’ beneficiol inferest
warata ba changed after Mr Kemolt's departure.

need to record any agreement in writing: and
the necessity of formalising any changein the

parties’ beneficial interest at the tinve such

changeis agreed.
While cohabitees tend to purchase a

property together precisely because they are

optimistic about the permanence of thelr
relationship and/or the reasonableness of
their partner, cohabitee relationships often
beginin romantic generosity only toend in
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intractable sel fishness. Without a written
agreement in place, in most cases beneficial
interests are likely to match legal interests no
matter how ‘unfair’ that may appear. For this
reason, cohabitees should consider adeclara-
tion of trust and/or a'living together agree-
mient which sets out the

parties’ agreed terms. Advice from both
property and family solicitors should be
taken when such documents are drafted and
solicitors will need to consider whether there
iz a need forseparate independent legal
advice tobe taken by each of the parties to
avoid any conflict issues,

While the additional legal costsincurred
will, undoubtedly, be unwelcome to many
clients, such Anancial investment may bea
tiny fraction of the expense involved in trving
to remedy problems at a later dabe if the
relationahip tums sour and thereisno
declaration or agreement in place.

When cohabitees separate, solicitors
should ensure that they provide advice
about the implications for ownership of the
property. Such legal input may initially come
from family lawyers acting in relation to the
break up,

Omeof the issues to be considered will be
whether the partiesintend to vary the benefi-
cial interests should one party move out of
the property. If there is such a common inten-
tion to vary then itneeds tobe recorded in
writing and any existing declaration of trust
or living together agreement should be var-
ied. Other alternatives might be for one party
to by out the other at the time of separation
atanagreed price or for the property tobe
sold on the open market,

It will not only be cohabitees who suffer
the consequencesifinadequate ad vice is
provided to them, Although there is nosug-
gestion that the solicitors who acted for Mr
Kernott and Ms Jones in the purchase of the
property were negligent, itmust be expected
that a professional negligence claim will fol-
low if a cohabitee has suffered aloss caused
by incompetent legal advice on the purchase
and then sale of a property.,

The decision in Kernoft highlights the risks
invalved for practitioners in this difficultarca
of law. Solicitors must give and record clear
and accurate advice so that cohabitees fully
understand the consequences at the time they
intend tobuy a property together —when
they sell and when they separate.
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